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MATTER OF: Black  Peop le  o f  America 

DIGEST: 

The f a i l u r e  o f  t h e  l o w  b i d d e r  t o  acknowledge 
a n  amendment i n  a s o l i c i t a t i o n  f o r  p a i n t i n g  
may be waived because  t h e  b i d  w i t h o u t  t h e  
amendment l e a v e s  t h e  government f r e e  t o  
award a c o n t r a c t  c o n s i s t e n t  w i t h  t h e  
r e q u i r e m e n t s  s p e c i f i e d  i n  t h e  unacknowledged 
amendment . 
Black  Peop le  o f  A m e r i c a  (BPOA) p r o t e s t s  t h e  award of a 

p a i n t i n g  contract  t o  Hei las  P a i n t i n g  C o n t r a c t o r  under  
i n v i t a t i o n  f o r  b i d s  (IFBj DAKF 70-83-B-0043 i s s u e d  by t h e  

- Department  o f  t h e  Army. SPOA c o n t e n d s  t h a t  Hellas is 
nonrespons ive  because i t  f a i l e d  to  acknowledge Amendment 2 
t o  t h e  I F B .  The Army concedes  t h a t  Hellas d i d  n o t  do  so, 
b u t  c o n t e n d s  t h a t  t h e  d e f e c t  is  a minor i n f o r m a l i t y  which 
it nay waive because  t h e  amendment mere ly  c l a r i f i e d  i t s  
r e q u i r e m e n t s  and d i d  n o t  m a t e r i a l l y  a l t e r  them. W e  a g r e e  
w i t h  t h e  Army and deny t h e  protest .  

The I F B  s o l i c i t e d  b i d s  f o r  i n t e r i o r  p a i n t i n g  a t  For t  
R icha rdson ,  Alaska.  A s  o r i g i n a l l y  i s s u e d ,  t h e  IFB t abu-  
latec! 1 3  separate categories of work t o  be done,  i n c l u d i n g  
t h e  f o l l o w i n g :  

S u r f a c e  1st coat 2nd coat 3 r d  coat 

I n t e r i o r  gypsum boa rd ,  TF-E-543 TT-P-1511 Type I 
c o n c r e t e  , c o n c r e t e  b r i c k  

T h i s  was amended by Amendment 2 t o  r e a d  as f o l l o w s :  

, cement board.  
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Surf ace 1st Coat 2nd coat 3 r d  coat 

Inter ior  gypsum b o a r d ,  TP-E-543 . TT-P-1511 None 

cement boa rd  . c o n c r e t e  , c o n c r e t e  b r i c k  Type 1 

TT-P-1511 d e s i g n a t e s  t h e  F e d e r a l  S p e c i f i c a t i o n  f o r  L a t e x  
P a i n t .  Type 1 is a semi -g los s  p a i n t .  

Accord ing  t o  t h e  Army, Hel las '  f a i l u r e  t o  acknowledge 
. Amendment 2 is wa ivab le .  I t  s a y s  t h e  change mere ly  c l a r i -  

f i e d  i t s  r e q u i r e m e n t  by d e l e t i n g  "Type 1" under  t h e  head ing  
"3rd  Coat" and by i n s e r t i n g  "None" because  no t h i r d  coat 
was r e q u i r e d .  The d e s c r i p t i o n  "Type 1" was t h e n  p l a c e d  . 
under  t h e  h e a d i n g  "2nd Coat", t h e  Army s a y s ,  to  c l a r i f y  
t h a t  a semi -g los s  l a t e x  second  coat was r e q u i r e d .  I n  t h e  
Army's view,  t h i s  p l a c e d  no a d d i t i o n a l  burden  on  t h e  b i d -  
d e r s ,  b u t  i f  a n y t h i n g ,  r educed  t h e  r e q u i r e m e n t  because  it 
made i t  clear t h a t  no  t h i r d  coat w a s  r e q u i r e d .  

On t h e  o t h e r  hand,  BPOA i n s i s t s  t h a t  Amendment 2 was 
material i n  t h a t  i t  o b v i o u s l y  w a s  i n t e n d e d  to correct an  
a m b i g u i t y  i n  t h e  IFB. The amendment h a s  a n  impact on 
pr ice ,  BPOA s a y s ,  b e c a u s e  it imposed a r e q u i r e m e n t  t h a t  t h e  
second coat be t y p e  1 ( s e m i - g l o s s )  p a i n t .  P r i o r  to  t h e  
amendment, BPOA p o i n t s  o u t ,  t h e  contractor  had a c h o i c e  of  
p a i n t s  f o r  t h e  second coat. The amendment a lso had a n  
impact on  p r i c e ,  BPOA s a y s ,  because  i t  e l i m i n a t e d  t h e  t h i r d  
coat . 

The Army may waive  Hellas '  f a i l u r e  t o  acknowledge t h e  
amendment. P a i n t  s p e c i f i c a t i o n  TP-E-543 is  used t h r o u g h o u t  
t h e  s p e c i f i c a t i o n  a s  a f i r s t  or primer coat. TT-P-1511 
s p e c i f i e s  two t y p e s - o f  i n t e r i o r  l a t e x  pa in t - - type  I (semi- 
gloss) and t y p e  I1 ( g l o s s ) .  The re  is no p a i n t  s p e c i f i c a -  
t i o n  d e s i g n a t e d  s i m p l y  a s  t y p e  I ,  t h e  o r i g i n a l  p a i n t  
s p e c i f i e d  f o r  t h e  t h i r d  coat i n  t h e  unamended so l i c i t a -  
t i o n .  A s  a r e s u l t ,  t h e  r e f e r e n c e  to t y p e  I o n l y  can  be 
g i v e n  meaning by r e a d i n g  it i n  c o n j u n c t i o n  w i t h  TT-P-1511, 
and t h e  b i d  can  o n l y  be i n t e r p r e t e d  a s  o f f e r i n g  t o  p r o v i d e  
a f i n i s h  coat o f  s e m i - g l o s s  p a i n t .  While a r g u a b l y  Hel las ,  
by f a i l i n g  t o  acknowledge t h e  amendment, o f f e r e d  to  f u r n i s h  
an e x t r a  ( t h i r d )  coat of p a i n t ,  the f a c t  t h a t  a b i d d e r  
o f f e r s  t o  do  someth ing  e x t r a  d o e s  n o t  p r e c l u d e  a c c e p t a n c e  
o f  a b i d .  Abhe & Svoboda,  I n c . ,  B-202493, J u l y  27 ,  1981,  
81-2 CPD 63. The Army, t h e r e f o r e ,  is  f r e e  t o  award a 
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c o n t r a c t  t o  Hellas c o n s i s t e n t  w i t h  i t s  n e e d s  as se t  f o r t h  
i n  Amendment 2. 

The protest is d e n i e d .  . 

Acting Comptroller Genera l  
of t h e  Uni ted  S t a t e s  

, 
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